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In the Court of Appeals of the District of Columbia 


No. 2311. 

Levi B. Gritts et al., Appellants, 

vs. 

Walter L. Fisher, &c., et al. 


a Supreme Court of the District of Columbia. 


No. 29926. Equity. 


Levi B. Gritts, Richard M. Wolfe, and Frank J. Boudinot, for 
riieniselves and for and on Behalf of all Cherokees Enrolled for 
Allotment as of September 1, 1902, under the Act of Congress Ap¬ 
proved July 1, 1902, Plaintiffs, 

vs. 


Walter L. Fisiier, Secretarv of the 


Interior, and Franklin 


MacVeagii, Secretary of the Treasury, Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Filed May 17, 1911. 

In the Supreme Court of the District of Columbia. 

No. 29926. Equity. 

Levi B. Gritts, Richard M. Wolfe, and Frank J. Boudinot, for 
Themselves and for and on Behalf of all Cherokees Enrolled for 
Allotment as of September 1, 1902, under the Act of Congress Ap¬ 
proved July 1, 1902, Plaintiffs, 

vs. 

Walter I.. Fisher, Secretary of the Interior, and Franklin 
MacVeagh, Secretary of the Treasury, Defendants. 

Amended Bill of Complaint. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

Come now the plaintiffs, by leave of the Court first had and ob¬ 
tained, and file this their amended Bill of Complaint, as of Mav 13, 

1911. 
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The plaintiffs, for themselves and for and on behalf of all other 
persons enrolled for allotment as of September 1, 1902, under an act 
of Congress known n< the Cherokee Agreement (32 Stat., 716) enti¬ 
tled “An Act to Provide for the Allotment of the Lands of the Chero¬ 
kee Nation, for the Disposition of the Townsites Therein, and For 
Other Purposes/’ respectfully show: 

1. 1 hat the plaintiffs are, one and all, of lawful age, citizens of the 

l nited States, residents of the State of Oklahoma, Cherokees 
2 by blood, and enrolled for allotment as of September 1, 1902, 
under the Cherokee Agreement, being the Act of Congress ap¬ 
proved July 1, 1902, and above entitled. 

T he plaintiffs are also members of the Keetowah Society, a corpo¬ 
ration whose membership comprises many thousands of persons, all 
of whom are Cherokees by blood, and all of whom are enrolled for 
allotment as of September 1, 1902; plaintiff Richard M. Wolfe is the 
President of said Society, and is expressly authorized by resolutions 
of said society, to bring this suit in connection with two other persons 
to be selected by him; and he has selected his co-plaintiff, Levi B. 
Gritts, who is the Secretary of said Society, and his co-plaintiff, Frank 
J. Boudinot, who is the attorney for said Society, by the authority of 
said resolution. Copies of the Articles of Incorporation of the said 
t ^ i and of the Resolutions adopted by the advisory 

committe thereof are attached hereto as exhibits A and B respectively 
and it is prayed that they will be taken and considered as a part of 
this bill. P 

2. The defendant Walter L. Fisher is the Secretary of the In¬ 
terior of the United States, a resident of the District of Columbia, 
and is sued herein as such Secretary of the Interior; the defendant 
Franklin MaeVeagh is the Secretary of the Treasury of the United 
States, a resident of the District of Columbia and is sued herein as 

such Secretary. 

%/ 

3. That by virtue of an agreement by and between the United 
States and the Cherokees, proposed by the United States on July 1, 
1902, in the form of an Act of Congress (32 Stat. 716), ratified* ac¬ 
cepted and agreed to by the Cherokees by popular vote on August 7, 
1902, duly and publicly proclaimed on August 12, 1902. by the 
proper officers of the United States and the Cherokees. the members 
of the Cherokee Tribe living on September 1, 1902, l>ecame on that 

date equal owners of all the property of the Cherokees, both 
3 lands and funds, theretofore owned by them as a community, 
with individual estates of inheritance therein, comprising 
about four and a half million acres of land, and about two million 
dollars in funds deposited in the Treasury of the United States. 

4. In accordance with the provisions of the said agreement all 
the members of the said tribe living on Septeml>er 1, 1902, number¬ 
ing about 36.000, including plaintiffs herein, were duly enrolled, and 
thereupon each became entitled to an equal distributive share of all 
said lands and funds, to the exclusion of all other persons whatsoever, 
and especially of any child born after September 1, 1902. 

The pertinent paragraphs relating to said enrollment are as fol¬ 
lows: 







3 



Sec. 25. The roll of citizens of the Cherokee Nation shall be made 
as of September first, nineteen hundred and two, and the names of 
all persons then living and entitled to enrollment on that date shall 
be placed on said roll by the Commission to the Five Civilized Tribes. 

Sec. 26. The names of all persons living on the first day of Sem 
tember, nineteen hundred and two, entitled to be enrolled as pro¬ 
vided in section twenty-five hereof, shall be placed upon the roll 
made by said Commission, and no child born thereafter to a citizen, 
and no white person who has intermarried with a Cherokee citizen, 
since the sixteenth day of December, eighteen hundred and ninety- 
five shall be entitled to enrollment or to participate in the distribution 
of the tribal property of the Cherokee Nation. 

Sec. 2/. Such rolls shall in all other respects be made in strict 
compliance with the provisions of Section twenty-one of the act of 
Congress approved June twenty-eighth, eighteen hundred and ninety- 
eight ( thirtieth Statutes page four hundred and ninetv-five), and 
the act of Congress approved May thirty-first, nineteen hundred 
(Thirty-first Statutes page two hundred and twenty-one). 

Sec. 28. No person whose name appears upon the roll made by the 
Dawes Commission as a citizen or freedman of any other tribe shall 
be enrolled as a citizen of the Cherokee Nation. 

Sec. 29. For the purpose of expediting the enrollment of the 
Cherokee citizens and the allotment of lands as herein provided, the 
said Commission shall, from time to time, and as soon as practicable, 
forward to the Secretary of the Interior, lists upon which shall be 
placed the names of those persons found by the Commission to be en¬ 
titled to enrollment. The lists thus prepared, when approved by the 
Secretary of the Interior, shall constitute a part and parcel of 
4 the final roll of citizens of the Cherokee tribe, upon which 
allotment of land and distribution of other tribal property 
shall be made. When there shall have been submitted to and ap¬ 
proved by the Secretary of the Interior lists embracing the names of 
all those lawfully entitled to enrollment, the roll shall be deemed 
complete. The roll so prepared shall be made in quadruplicate, one 
to.be deposited with the Secretary of the Interior, one with the Com¬ 
mission- of Indian Affairs, (me with the principal chief of the Chero¬ 
kee Nation, and one to remain with the Commission to the Five 
Civilized Tribes. 


Sec. 80. During the months of September and October, in the 
year nineteen hundred and tw’o, the Commission to the Five Civilized 
^ ^ ei e applications for enrollment of such infant 

children as may have l>cen born to recognized and enrolled citizens 
of the Cherokee Nation on or before the first day of September, nine¬ 
teen hundred and tw T o. but the application of no person whomsoever 
for enrollment shall be received after the thirty-first day of October, 
nineteen hundred and two. 


Sec. 81. No person whose name does not appear upon the roll pre¬ 
pared ns herein provided shall be entitled to in any manner partici¬ 
pate in the distribution of the common property of the Cherokee 
tribe, and those whose names appear thereon shall participate in the 
manner set forth in this act: Provided, That no allotment of land 
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or other tribal property shall lie made to any person, or to the heirs 
of any person, whose name is on said roll and who died prior to the 
first day of September, nineteen hundred and two. The right of 
such persons shall l>e deemed to have become extinguished and to 
have passed to the tribe in general upon his death before said date, 
and any person or persons who may conceal the death of anyone on 
said roll as aforesaid for the purpose of profiting by said concealment, 
and who shall knowingly receive any portion of anv land or other 
tribal property or of the proceeds so arising from any allotment pro- 
i thi-' section, shall l>e deemed guilty of a felony, and shall 
be proceeded against as may be provided in other cases of felony, 
and the penalty for this offense shall be confinement at hard labor 
for a period of not less than one year nor more than five years, and in 
addition thereto to a forfeiture to the Cherokee Nation of the lands, 
other tribal property, and proceeds so obtained.” 

f>. By the terms of said agreement between the Cherokees and the 
t inted States it was provided that the defendant, the Secretary of 
the Interior, should supervise and direct the appraisement, allotment 
and distribution of all of said lands and funds to the persons enrolled 
according to the terms of said agreement, and the allotment or dis¬ 
tribution of any of such lands or funds, or other property, to any 
persons other than those so enrolled, and especially to any child born 
after September 1. 1902, was thereby expressly prohibited. 

< r > % the said agreement it was also provided that to each of 

the said persons enrolled as of September 1. 1902. there 
should be given an allotment of land equal in value to one hundred 
and ten acres of average allowable lands, the same to be selected by 
him. or by his legal representative, and also that in the event any 
individual so enrolled should die after September 1, 1902, and before 
receiving his said allotment, such allotment, together with his propor¬ 
tionate share of all the other property, lands and funds, should de¬ 
scend to his heirs. 

The pertinent paragraphs are as follows: 

Sec. 9 The lands belonging to the Cherokee tribe of Indians in 
Indian Territory, except such as are herein reserved from allotment 
shall be appraised at their true value: Provided, That in the de¬ 
termination of the value of such land, consideration shall not be 
given to the location thereof: to any timber thereon, or to anv 
mineral deposits contained therein, and shall be made without refer 
enee to improvements which may be located thereon. 

Sec. 10. The appraisement, as herein provided, shall be made bv 
the Commission to the Five Civilized Tribes, under the direction of 
the Secretary of the Interior. 

There shall l>e allotted by the Commission to the Five 
( ivthzed mix's mid to each citizen of the Cherokee trihe. as soon a< 
practicable after the approval by the Secretary of the Interior of his 
enrollment as herein provided, land equal in value to one 
<> hundred and ten acres of the average allot-able lands of the 
( herokee Nation to conform as nearly as may be to the areas 
and boundaries established by the Government survey which land 
may be selected by each allottee so as to include his improvements. 
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Sec. 22. Exclusive jurisdiction is hereby conferred upon the Com¬ 
mission to the Five Civilized Tribes, under the direction of the Sec¬ 
retary of the Interior, to determine all matters relative to the ap¬ 
praisement and the allotment of lands. 

Sec. 58. The Secretary of the Interior shall furnish the principal 
chief with blank patents necessary for all conveyances herein pro¬ 
vided for. and when any citizen receives his allotment of land, or 
when any allotment has been so ascertained and fixed that title should 
under the provisions of this Act be conveyed, the principal chief 
shall thereupon proceed to execute and deliver to him a patent con¬ 
veying all the right, title and interest of the Cherokee Nation, and of 
all other citizens, in and to the lands embraced in his allotment 
certificate. 

Sec. 59. All conveyances shall he approved by the Secretary of the 
Interior, which shall serve as a relinquishment to the grantee of aTI 
the right, title and interest of the United States, in and to the lands 
embraced in his patent. 

Sec. 94. The collection of all revenues of whatsoever character l>c- 


longing to the tribe shall be made by an officer appointed by the 
Secretary of the Interior, under rules and regulations to he pre¬ 
scribed bv the said Secretary. 

Sec. 95. All things necessary to carry into effect the provisions of 
this Act. not otherwise herein specifically provided for. shall be done 
under the authority and direction of the Secretary of the Interior. 

Sec. 99. All funds of the tribe, and all moneys accruing under the 
provisions of this Act, shall be paid out under the direction of the 
Secretary of the Interior, and when required for per capita pay¬ 
ments shall be paid directly to each individual by an appointed 
officer of the United States, under the direction of the Secretary of 
the Interior. 

Sec 97. The Secretary of the Interior shall cause to be paid all 
just indebtedness of said tribe existing at the date of the ratifi¬ 
cation of this Act which may have lawfully been contracted, and 
warrants therefor regularly issued upon the several funds of the tribe, 
as also warrants drawn by authority of law hereafter and prior to the 
dissolution of the tribal government, such payments to be made from 
any funds in the United States Treasury belonging to said tribe, 
and all such indebtedness of the tribe shall be paid in full before any 
pro rata distribution of the funds of the tribe shall be made. The 
Secretary of the Interior shall make such payments at the earliest 
time practicable and he shall make all needed rules and regulations 
to carry this provision into effect. 


i Sec. 31. No person whose name does not appear upon the 

roll prepared as herein provided shall be entitled to in any 
manner participate in the distribution of the common property of 
the Cherokee tribe, and those whose names appear thereon shall 
participate in the manner set forth in this Act. 

Sec. 12. For the purpose of making allotments and designating 
homesteads, hereunder, the forty-acre, or quarter of a quarter sec¬ 
tion, sub-division established by the Government survev may be 
dealt with as if further subdivided into four equal parts in the usual 
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manner, thus making the smallest legal subdivision ten acres, or a 
quarter of a quarter of a section. 

Sec. 70. Allotments may l>o selected and homestead designated 
for minors by the father or mother, if citizens, or by a guardian, 
or curator, or the administrator having charge of their estate, in the 
order named; and for prison el's, convicts, aged or infirm persons, and 
soldiers and sailors of the United States on duty outside of the 
Indian Territory, by duly appointed agents under power of attor¬ 
ney; and for incompetents by guardians, curators, or other suitable 
persons akin to them; but it shall be the duty of said Commission 
to see that said selections are made for the best interests of such 
parties. 

Sec. 20. If any ]>erson whose name appears upon the roll pre¬ 
pared as herein provided shall have died subsequent to the first day 
of September, nineteen hundred and two, and before receiving his 
allotment, the lands to which such person would have been entitled 
if living shall be allotted in his name, and shall, with his propor¬ 
tionate share of other tribal property, descend to his heirs according 
to the laws of descent and distribution as provided in chapter forty- 
nine of Mansfield’s Digest of the Statutes of Arkansas; Provided, 
r l hat the allotment thus to l>e made shall be selected by a duly ap¬ 
pointed administrator or executor. If. however, such administrator 
or executor be not duly and expeditiously appointed, or fails to act 
promptly when appointed, or for any other cause such selection be 
not so made within a reasonable and proper time, the Dawes Com¬ 
mission shall designate the lands thus to be allotted. 

The number of persons on said roll entitled to such allotment, 
and to pro rata shares of all other property, is about 36,000; and 
the number of possible allotments of 110 acres of average lands was 
about 40.000. so that the surplus, after providing an allotment of 
110 acres for each person so enrolled, amounted to about 4000 
allotments, equivalent to about 440.000 acres of said average lands. 

The reasonable value of the said surplus lands is not less than 
$4,400,000. The funds in the Treasury, together with such 
8 other sums as are to be added thereto, exclusive of anv pro¬ 
ceeds arising from the sale of said surplus lands, amount to 
about $2,500,000. 

7. The said agreement of July 1, 1902. by its terms, provided 
that the allotment of lands thereunder, and the distribution of other 
tribal property should be made upon the roll therein authorized, to 
include the names of all Cherokees entitled to enrolment and living 
on September 1. 1902, and none others. (Secs. 25-31) and the said 
agreement further provides that all things necessary to be done to 
carry into effect the provisions of the same should be done under 
the authority and direction of the Secretary of the Interior (Sec. 
65), who is thereby charged with the making of said roll, the ap¬ 
praisement and allotment of the lands to l>e allotted thereunder, 
the disposition of all lands reserved from allotment, and of all 
surplus unallotted lands, and of all townsites belonging to the 
Cherokee people, and the distribution of all funds then owned bv 
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the said Cherokees or such as might accrue under the provisions of 
said agreement. (Secs. 04-69.) 

8. It is further made the duty of the stud Secretary of the In¬ 
terior, after such funds are collected, to cause the same to be paid 
out per capita to each individual entitled thereto, l»v an officer of 
the United States acting under the direction of the said Secretary 
of the Interior, (Sec. 66), after he, the said Secretary, has paid ail 
just indebtedness of the Cherokee Tribe existing at the date of the 
ratification of the said agreement, to-wit, August 7, 190*2, or which 
might be lawfully contracted thereafter before such final distribu¬ 
tion of the said funds. 

The said Secretary of the Interior is thereby further directed to 
make all needed rules and regulations for doing the same (Sec 
67.) 

9 9. Plaintiffs further show that by Section 16 of the Act of 
Congress of April 26, 1906, (34 Stat. 137) it was provided 

that after allotments had been made in accordance with the said act 
of July 1, 1902, the residue of lands remaining unallotted, and not 
reserved from allotment, should be sold by the Secretary of the 
Interior and the proceeds added to the fund in the Treasury of the 
United States; and by Section 17 of said Act it was provided that 
after the payment of just charges against said funds, the remain¬ 
der should be distributed per capita, by the Secretary of the In¬ 
terior, “to the members then living and the heirs of deceased mem¬ 
bers whose names apj>ear upon the finally approved rolls,” and, 

Plaintiffs charge that by the said acts of July 1, 1902 and April 
26, 1906, they, and all others enrolled as of September 1, 1902, 
became the absolute owners of all the lands and all the funds 
formerly belonging to the Cherokees or to the Cherokee tribe, or 
to the Cherokee Nation, and it became the duty of the defendant, 
the Secretary of the Interior, after making allotments of lands as 
provided by the terms of the said Act of July 1, 1902, to those en¬ 
titled to allotments thereunder, to convert the remainder of the un¬ 
allotted lands and other property into money and add the same to the 
Cherokee fund in the Treasury of the United States, and after pay¬ 
ing all just claims against the said fund, to distribute the remainder 
per capita to plaintiffs and all others on whose behalf this suit is 
brought, and their heirs, to the exclusion of all other persons. 

10. The plaintiffs further show to the Court that the defendant 
the Secretary of the Interior, has decided to allot, and has allotted, 
and has decided to patent, and has patented, a part of the said sur¬ 
plus lands owned by plaintiffs and those on whose behalf this suit 
is brought, to one or more persons born since September 1, 1902, 
and that he, the said Secretary of the Interior, has decided to allot 
and has allotted, and has decided to issue and record patents, and 
has declared that he will issue and record patents, and is about to 
issue and record patents, unless enjoined and restrained by this 
Honorable Court, for all the remaining surplus lands owned 

10 by plaintiffs, and those on whose behalf this suit is brought, 
to children born since September 1, 1902, and that the said 

defendant, the Secretary of the Interior, his assistants and subor- 
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dinate officials, have decided to distribute, and unless enjoined and 
restrained by this Honorable Court, will distribute a large part of 
the funds owned by plaintiffs and held in the Treasury of the United 
States, to said minor children born since September 1, 1902, all 
tvithout plaintiffs consent and in violation of their indefeasible prop¬ 
erty rights in the premises. 

11. The plaintiffs further show unto the Court that the defendant, 
the Secretary of the Interior, is preparing to, and will, unless en¬ 
joined and restrained by this Honorable Court, order and direct the 
allotment of all the surplus lands owned by plaintiffs to 5610 children 
born after September 1, 1902, and is preparing to, and will, order the 
distribution ot a large part of the funds in the Treasury of the United 
Suites, owned by plaintiffs, to the said minor children, without 
plaintiffs consent, and in violation ot their indefeasible property 
rights, and that the defendant .Franklin Mac\ eagh, Secretary of the 
Treasury, upon the request and at the direction, of the Secretary of 
the Interior, is preparing to, and will, unless enjoined and" re¬ 
strained by this Honorable Court, pay out of the funds in the 
L nited States Ircasury, owned by plaintiffs, a large sum of money to 
the said children; that the aggregate value of the lands and funds 
belonging to the plaintiffs and the other persons enrolled as of Sep¬ 
tember 1, 1902, about to be so allotted and paid out to said children 
in violation ot law, is about $1,000 to each ot said children, making 
in all more than $5,500,000. 

Plaintiffs specifically, charge that they, and all those persons on 
whose behalf this suit is brought, became, by the said Act of 
11 July 1, 1902, vested with an absolute and indefeasible right 
and title in and to all the lands and all the funds of the 
former Cherokee Nation, with individual estates of inheritance 
therein, as hereinbefore set out and that by the said act of July 1, 
1902 the defendant, the Secretary of the Interior, was ordered and 
directed to allot to each person enrolled as of September 1, 1902, 
land equal in value to 110 acres of the average allottable lands of 
the Cherokee Nation, and by the said acts of July 1, 1902 and April 
26, 1906, to convert all remaining Cherokee property into money 
and, after payment of all just charges against the fund, to distribute 
the remainder per capita to the said persons enrolled as of Septem¬ 
ber 1, 1902, and their heirs; and that by the said proved action of 
the said Secretary of the Interior, and Franklin MacVeagh, Secre¬ 
tary of the Treasury, they will be deprived of such property as re¬ 
mains unallotted and undistributed under the terms of the Cherokee 
Agreement of July 1, 1902, without due process of law. 

That unless the defendants the Secretary of the Interior, and 
Franklin MacVeagh, Secretary of the Treasury be enjoined and re¬ 
strained by writs of injunction to be issued out of this Honorable 
Court, the legal title to such surplus lands will become vested in said 
5610 children and the said funds will be paid and distributed to said 
children to the irreparable damage and injury of plaintiffs, for which 
they have no adequate remedy at htrge, as in this bill of complaint 
hereinbefore more fully set forth. 
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12 The premises considered, plaintiffs pray: 

1. That the writ of Subpoena may issue out of this Hon¬ 
orable Court, directed against the defendant Walter L. Fisher, Sec¬ 
retary of the Interior, and the defendant, Franklin MacVeagli, 
Secretary of the Treasury, commanding and requiring them, and 
each of them, to be, and appear, in this Honorable Court on some 
day certain, to be named therein, to answer fully the exigencies 
of this bill (though not under oath, answer under oath being hereby 
expre^lv waived) and to abide bv and perform such orders or de¬ 
crees as may be herein passed. 

2. That a preliminary writ of injunction, or rule to show cause 
why a writ of injunction should not issue, be issued to the defendant 
Walter L. Fisher, Secretary of the Interior, enjoining and restrain¬ 
ing him, his servants, agents, employees or assistants, or any of 
them, from proceeding to allot any lands lying within the Cherokee 
Nation, to any child born since September 1, 1902, and from deliver¬ 
ing, causing to be delivered, or permitting to be delivered to such 
child any allotment certificate, allotment deed, patent, or other evi¬ 
dence of title to, or for, any such land; and enjoining and restrain¬ 
ing defendant Walter L. Fisher, Secretary of the Interior, and de¬ 
fendant. Franklin MacVeagli, Secretary of the Treasury, or either of 
them, their servants, agents, employees or assistants, from proceeding 
to pay to any child born since September 1, 1902 any of the funds 
belonging to the members of the Cherokee Tribe of Indians, and 
credited to the Cherokee Nation on the books of the Treasury De¬ 
partment of the United States. 

3. That upon final hearing, such writs of injunction or tem¬ 
porary injunction, as shall issue from this Court herein against the 
said defendants, or either of them, be made perpetual, and the 
plaintiffs be adjudged and decreed to be the sole and exclusive owners 

of all the property, real and personal, owned by the members 

13 of the Cherokee Tribe on September 1, 1902, except such 
lands as have been allotted since the said date to persons en¬ 
rolled in strict accordance with the provisions of the said act of July 
1, 1902 (32 Stat. 716) and except such funds as may have been 
paid out and disbursed in strict accordance with the terms and pro¬ 
visions of the said agreement of July 1, 1902. 

4. That a mandatory injunction issue to defendant Walter L. 
Fisher, Secretary of the Interior, commanding, directing and re¬ 
quiring him to cancel, annul and destroy all allotment certificates, 
allotment deeds, patents or other evidences of title made, executed, or 
recorded for any lands within the Cherokee Nation in favor of any 
children born since September 1, 1902. 

5. Further, that a mandatory injunction issue against defendant 
Walter L. Fisher, Secretary of the Interior, commanding, directing 
and requiring him to proceed to sell and dispose of all Cherokee lands 
reserved from allotment by the terms of the said Cherokee Agree¬ 
ment, all the surplus allottable lands of the Cherokee Nation remain¬ 
ing after allotments have been made to all Cherokees living on Sep¬ 
tember 1, 1902, and entitled to allotment under the terms of the said 
agreement, and that he, the said defendant, be further commanded, 

2—2311a 
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directed and required to pay into the Treasury of the United States, 
to be added to the Cherokee funds, all sums of money derived from 
the sale of such lands and any other Cherokee property which it is 
his duty to so dispose of under existing law. 

H. That the defendant Walter U. Fisher. Secretary of the In- 
terior.and thedefendant Franklin MacYeagh,Secretary of the Treas¬ 
ury, he commanded, ordered and required to proceed, immediately 
after the proceeds of the sale of all unallotted and unallottahle Chero¬ 
kee property have l>een deposited in the Treasury of the United 
States and added to the fund already standing to the credit of the 
Cherokee Nation, to pay out, and distribute per capita, all such 
nit)i^ex t^) plaintiffs and all other Cherokees enrolled under 
14 the said Cherokee Agreement of July 1, 1902, and their heirs, 
in strict accordance with the provisions thereof. 

And the plaintiffs pray for such other and further relief as to this 
Honorable Court shall seem agreeable to equity and good con¬ 
science. 

LEVI H. GRITTS, 

RICH’D M. WOLFE, 

FRANK J. BOUDINOT. 

Plaintiffs. 

WM. H. ROBESON, 

DANIEL B. HENDERSON, 

JOHN J. HEMPHILL, 

C. C. CALHOUN, 

A Honeys for Plaintiffs. 

District of Columbia, ss: 

I rank J. Boudinot. being first duly sworn, upon oath deposes and 
says, that he has read the foregoing amended Bill by him sub¬ 
scribed, and knows the contents thereof; that the matters and things 
therein stated upon his knowledge are true, and that those things 
stated upon information and belief he believes to he true. 

FRANK J. BOUDINOT. 

Subscribed and sworn to before me this 16th dav of Mav A D 
1911. * J ’ ’’ 

[seal.1 FRANCIS C. NEUBECK, 

Notary Public. 


J 

Notary Public. 
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15 Exhibit A. 

Certificate of Incorporation of Keetoowah Society. 

In the L nited States Court for the Indian Territory, Sitting at 

Tahlequah, in Special Term. 

At Law. No. 592. 

Ex Parte Keetoowah Society. 

Tahlequah, Ind. Ter., Sept. 20th, 1905. 

Whereas, Rieh’rd M. Wolfe, Dave Muskrat, Wolf Coon, Daniel 
Gritts, Frank J. Boudinot, J. Henry Dick, and others have filed 
in the office of the Clerk of the United States Court for the Northern 
District of the Indian Territory, at Tahlequah, .their Constitution or 
Articles of Association in compliance with the provisions of the law 
with their petition for incorporation under the name or style of 
Keetoowah Society, they are, therefore, hereby declared a Body 
Politic corporate by the name and style aforesaid with all the powers, 
privileges and immunities granted in law thereunto pertaining. 

Attest: Charles A. Davidson, Clerk of said Court of the Northern 
Judicial District of the Indian Territory, and Herbert C. Smith, 
Deputy Clerk and ex Officio Recorder. 

[seal.] CHARLES A. DAVIDSON, Clerk, 

By HERBERT C. SMITH, 

Deputy Clerk and ex Officio Recorder. 


lb Constitution of the Keetoowah Society. 

Whei *eas, The Keetoowah Organization of the Cherokee Nation 
in General Convention assembled at Bug Tucker Springs, near 
Tahlequah, Indian Territory, on the 16th day of August, 1905, 
unanimously adopted the following, to wit: 

Resolution No. 1. 

“To provide for the incorporation of the Keetoowah Organization, 
adopted at a general convention of the Keetoowah Society held at 
Bug Tucker Springs on August 14, 15, 16, 1905.” 

“Whereas the dissolution of the Cherokee National Government 
as heretofore existing is provided for by subsisting laws of the 
United States to take place on the 4th of March, 1906, when the 
rights and interests of the members of the Cherokee Tribe, under 
treaties of the United States will be without any adequate means of 
protection, and 

Whereas, the Keetoowah Society has existed as a patriotic or¬ 
ganization from time immemorial and it is important that some steps 
shall be taken at this time to provide a means for the protection of 
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/'“”»*• ,® f ‘ h <: Cherokee people in their lands and 

Govern mem i,1^" f ' *, . busl »e* relations with the. United States 

f.V’ , dl " K c,t . . for ‘lie failure of said Government to 
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his (W n- 7 ,.i f !'' ^ 'erokee Nation; that the Head Captains of 

’ °r!T'X >0 u" hev ’I 1 '® here by authorized and directed 
IT I. , • "ecilftil steps that may be required under existing 
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Statement. 

"The Keetoowah Society began its organization on April 15th 
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the several districts, and it was adopted there April 29th, 1859, and 
it appears on the opposite page. 

BUDD GRITTS, 

Head Captain of Keetoowah Society, Cherokee Nation. 

1 . 

“Tlie name of this secret organization shall be “The Keetoowah 
Society.” 

2 . 

“The object and purpose of this Society shall be to establish and 
promote a lasting tie of friendship, and for mutual protection ot 
persons of the Society and their personal and national rights and 
for the preservation and perpetuation of the Cherokees.” 


“The membership shall consist of persons of good repute and who 
are Cherokees bv blood.” 

4. 

“The officers of the Society shall be one Head Captain of the nine 
Districts, one Second Head Captain and one Third Head Captain 
to be elected by the Society and to hold their offices for life or 
during good behavior.” 

5. 

“There shall be a Secretary, and a Treasurer, who shall serve dur¬ 
ing good behavior. 

“There shall he three District Captains, 1st, 2d and 3d, 
H) in each of the several districts to be selected by members of 
the Society in such District, who shall have supervision of 
the local lodges in their respective Districts, and who shall serve 
during good conduct. 

“The Keetoowah Society shall meet every year in General Con¬ 
vention, on the 2nd Monday of August, at such place as shall be 

designated by the Head Captains.” 

Therefore, We. the Undersigned Head Captains, Interpreter, and 
Secretaries, Members of the Keetoowah Organization of the Cherokee 
Nation, trusting to the guiding influence of the Great Spirit, in 
whose care is the destiny of all peoples, for our mutual benefit and 
better protection, do ordain and establish this Constitution. 

Article I. This organization shall be known as the Keetookah 

Society. . . ... 

Article IT. The general purposes and objects of this Society shall 

be to establish and promote a tie of friendship and provide for 
the mutual protection of its members in their personal liberties and 
in their common as well as individual property interests and rights; 
to promote among its members and the peoples with whom they asso¬ 
ciate habits of sobriety and industry; to establish schools and colleges 
for the education of its members in the useful sciences and arts, in 
Agricultural pursuits and Mechanical Trades; to promote literature, 
education, science, art, and bodily and mental health among its 

members. . . 

Article III. The membership of the Keetoowah Society shall con- 
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of all persons citizens of tlie Cherokee Nation by virtue 
I n( lian blood who shall make application for membership 

and comply with this constitution and such by laws as mav 
be ordained hereunder. 

Article I\ .The principal offices of said Keetoowah Society shall 
be located at I ahlequah, Indian Territory, but auxiliary offices may 
be established and maintained in such other places or place as shall 
>e selected by the authorities of said society as in their judgment 
may be necessary. 

Article V. The officers of this Society shall be the present Head 
Captain of the Keetoowah Organization of the Cherokee Nation, to- 
' v 'b Richard M. W olfe. Head Captain; David Muskrat, 1st Assistant 
Mead Captain, and Wolf Coon, 2d Assistant Head Captain, who 
shall he designated President, 1st Vice President and 2d Vice Presi¬ 
dent respectively, together with the present Cherokee Scretarv Daniel 
Ontts. English Secretary Frank J. Boudinot, and Interpreter .T. 
Henr\ Dick, who shall hold in this society the same offices at 
piesent held by them in the said Keetoowah organization, and the 
I resident, 1st Vice President. 2d Vice President, Cherokee and Eng¬ 
lish Secretaries and Interpreter, shall hold their offices during life 
or good behavior. In addition to the officers named above, when¬ 
ever the business of the Society shall require it. there shall be aj>- 
pointed by the President in such manner as may be provided in the 
by laws, a Treasurer and such other officers, agents or employees as 
the necessities of the Society may demand, who shall hold their 
offices or positions for such terms, receive such salaries and give 
such bonds as shall he fixed by the proper authorities of the Society 
in accordance with the by-laws. 

-1 Article VI. For the purpose of raising money the Society 

shall have power: 

Hist, lo exact from its members a reasonable membership fee 
ami dues payable at stated intervals to be fixed in its by-laws. 

Second. It shall have power, upon request or appointment, to act 
as agent in the leasing or renting of lands, the collection of rentals 
thereon and to charge a reasonable compensation for such services. 

I bird. The Society shall have power to borrow money, and issue 
its notes or certificates of indebtedness therefor, and to secure the 

same by mortgage or deed of trust on anv or all property of the 
Society. 

t/ 

Fourth. T he Society shall also have power to raise money bv the 
issue of debenture or other bonds, and to provide for the payment 
thereof with interest. v J 

Fifth. It shall have power to buy, hold, rent and sell property real 
and personal. 

Sixth. In all cases where, in pursuance of the objects and pur¬ 
poses of the Society, it shall become necessary to proceed to collect 
any claim of a common or individual interest*under any treaty, law 
or otherwise, it .-hall have power to charge and collect a reasonable 
compensation from the individual or individuals for whose benefit 
such services may be rendered. 

Article A IT. The affairs and business of* the Society shall l>e con¬ 
ducted and controlled by a Board of Trustees consisting of the 
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President and two members of the Society to be appointed by the 
President to serve with him in that capacity for one year or until 
their successors are appointed or elected as shall be provided in the 
by-laws, provided, however, that whenever the membership of the 
Society shall become sutticiently numerous, the President 
22 shall appoint three members, residents of each of the nine 
districts of the Cherokee Nation as now defined (in all 27 
members) who shall constitute the Advisory Committee of the 
Keetoowah Society; and in the appointment of the members of the 
Advisory Committee, the President shall select the District Cap¬ 
tains in the Keetoowah Organization of the Cherokee Nation if 
members of this Society. 

Article Y11I. Any officer holding an elective office of the Society 
and whose term of office is for life or good behavior, may be removed 
for cause by a two-thirds vote of all the menders of the Advisory 
Committee, but no such officer shall be so removed until the charges 
against him are presented in proper form, and he is given an op¬ 
portunity to be heard in his own defense; and all vacancies occurring 
in the offices of President, First and Second Vice President, Chero¬ 
kee and English Secretary, Interpreter, or any other elective office 
for any cause, shall be filled by an election of the Advisory Com¬ 
mittee at any general or special meeting held next succeeding the 
happening of the vacancy, at which a majority of the members of 
the Committee present shall be sufficient to elect if there be a 
quorum, and a quorum of such Advisory Committee shall be not 
less than fifteen. 


Article IX. 

Duties of Officers, Board of Trustees and Advisory Committee. 

Sec. 1 . It shall be the duty of the President to preside at all 
meetings of the Board of Trustees, the Advisory Committee, and all 
general Conventions of the Society; to have geiieral supervision and 
management of the affairs of the Society and report to the Annual 

condition of its affairs, with his recom¬ 
mendation of changes, if, in his judgment any be needed. 

TS Sec. 2. I lie first \ ice-President shall perform the duties 

of the President in case he shall at any time be incapaci¬ 
tated to act for any reason. 

Sec. 3. The Second Vice-President shall perform the duties of 
the President in case the President and First Vice-President shall 
both be incapacitated to act for any cause. 

Sec. 4. The Cherokee Secretary shall be required to keep a com¬ 
plete record of all the proceedings of the Advisory Committee in 
the Cherokee language. 

Sec. 5. The English Secretary shall in like manner keep a com¬ 
plete record in English of all the proceedings of the Advisory Com¬ 
mittee. 

Sec. 6 . It shall be the duty of the Interpreter to attend all meet¬ 
ings of the Board of Trustees, and of the Advisory Committee, and 
to interpret the proceedings from English to Cherokee and from 
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Cherokee to English when required so to do, and whenever called 
upon to do so, to act generally as interpreter for the Board of 
Trustees or other officers when necessary in the transaction of any 
business of the (Society. 

Sec. 7. The Treasurer shall he the custodian of all moneys, and 
other things of value belonging to the Society, carefully keep the 
same, make disbursements, and disposition thereof as may be law¬ 
ful under the by-laws of the Society. 

Sec. 8 . The Board of Trustees shall have full power and gen¬ 
eral control and management of the affairs of the Society, shall be 
in constant touch with the president and each other, and act with¬ 
out delay on all matters of business when presented. 

Sec. 9. The Advisory Committee shall be the legislative body of 
the Society, and shall have power to legislate on all matters per¬ 
taining to the affairs of the Society, receive and act on reports and 
recommendations of the President, or acting President for the time 
being; to hear charges against any officer whose tenure of 
24 office is for life, and by a two-thirds vote of all the members 
thereof, remove any such officer from office, to alter, amend, 
or repeal any by-law, and to propose and adopt amendments to this 
Constitution in the manner provided therein; and all the acts of 
said Advisory Committee, except impeachment of life officers, shall 
be subject to the approval of the President or acting President for 
the time being. 

Article X. The Board of Trustees shall have power to ordain and 
establish all by-laws and regulations necessary to the control and 
management of the business of the Society, but they shall be sub¬ 
ject to alteration, amendment or repeal by the Advisory Committee 
at any general or special meeting with the approval of the President 
or acting President for the time being. 

Article XI. There shall be an annual meeting of the Society, to 
be held at such place as the President may designate, on the Second 
Monday of August of each year, and special meetings of the Ad¬ 
visory Committee shall be held whenever called together by the 
President; and this Society shall be deemed to be fully organized 
upon the signing of this Constitution by the officers named herein. 

Article XII. 1 his Constitution may be amended by resolution 
proposed at any general meeting of the Advisory Committee, which 
shall lay on the table until the next succeeding meeting of said 
Committee when it will be taken up and disposed of; and if passed 
by a two-thirds vote of the Committee and receives the approval of 
the President, it shall become a part of this Constitution. 

RICHARD M. WOLFE, 

President. 

DAVE MUSKRAT, 

1 st l ice President. 
WOLFE COON, 

2d Vice President. 

DANIEL GRTTTS, 

Cherokee Secretrm/. 

FRANK J. BOUDINOT, 

English Secretanj. 
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25 Tahlequah, Oklahoma, February 6th, 1911. 

I, Richard M. Wolfe, President of Keetoowah Society, do hereby 
certify that the foregoing thirteen pages of typewritten matter con¬ 
tain a true and complete copy of the constitution of Keetoowah 
Society, including a certificate of incorporation. 

\\ itness my hand officially on the day and date above written. 

[seal.] RICH’D M. WOLFE, 

President, Keetoowah Society. 

26 Exhibit B. 

Resolution No. 2. 

\\ hereas, By acts of the Congress of the United States, approved 
on the 26th day of April, 1906, and June 21st, 1906, respectively, 
several millions of dollars worth of lands and moneys belonging 
to recognized citizens of the Cherokee Nation, are directed to be 
taken from the property owners thereof, without their consent, and 
distributed among about 5500 minor children, described in said 
acts of Congress, and 

Whereas, It is the sense and firm belief of the Advisory Com¬ 
mittee of Keetoowah Society, of the members of the Keetoowah So¬ 
ciety in general, and, it is believed, of practically all citizens of the 
Cherokee Nation, that the distribution of lands and moneys to said 
minors, as proposed in said laws of Congress, would be in direct 
violation of the fourteenth and fifth amendments to the Constitu¬ 
tion of the United States, in that, by such proposed distribution, 
the proper owners of said lands and moneys would be deprived of 
very valuable property without due process of law; and would be 
denying to said proper owners equal protection of the laws guar¬ 
anteed by said Constitution, the said proper owners of said lands 
and moneys all being citizens of the United States, and 

Whereas, the Commissioner to the Five Civilized Tribes, Hon¬ 
orable Tams Bixby, and the Secretary of the Interior of the United 
States, are about to carry said laws" into effect and distribute the 
lands and moneys as therein provided, and 

Whereas, Recognized citizens of the Cherokee Nation, namely, 
e t I^i ff e r t o f Fort Gibson, and Levi B. Gritts, Samuel 
Manus, Johnson Manning and Nick Comingdeer of Tahlequah, 
have already instituted legal proceedings in their own names and 
for and in behalf of all other recognized citizens of the Cherokee 
Nation, in the United States Court at Muskogee, Indian Territory, 
to restrain said Commissioner from distributing the lands 

27 and moneys aforesaid amongst the minor children men¬ 
tioned, 

Now, therefore, Be it resolved by the Advisory Committee of Kee¬ 
toowah Society that the President of Keetoowah Society he, and he 
is hereby, requested and directed to immediately take every neces¬ 
sary and proper step, and to do every proper and lawful thing, to 
prevent any person or persons whomsoever, and especially to pre¬ 
vent the minors enrolled under authoritv of said acts of Congress 
3—2311a 
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approved April 26th, 1906, and June 21st, 1906, respectively, from 
in any manner and at any time participating in the distribution of 
any of the property of the Cherokees, other than citizens of the 
Cherokee Nation entitled to so participate and who were living Sep¬ 
tember 1st, 1902, and to this end he may take steps to join in the 
suit alrady instituted, or act inde|>endently, or do both, as he may 
think best and most advisable; and the President of Keetoowah 
Society is hereby requested and directed to appoint two members 
of Incorporated Keetoowah Society to act with him and to assist 
and advise with him, and they three shall be known as the Execu¬ 
tive Committee of Keetoowah Society. Said Executive Committee 
shall proceed at once to enter into a contract, in the name of the 
Incorporated Keetoowah Society, in their own individual names, 
in the names of all members of Keetoowah Society, and for and in 
behalf of all duly enrolled and recognized citizens of the Cherokee 
Nation entitled to participate in distribution of Cherokee lands and 
moneys, with some reputable attorney or attorneys to take all need¬ 
ful and legal steps before the Courts, Committees of Congress, or 
Executive Departments of the Government of the United States to 
prevent said minor children from receiving lands and moneys, or 
either, as proposed in said laws of Congress, and to bring suit, if 
necessary, against the Government of the United States to recover 
the full value of all lands or moneys wrongfully, or unconstitu¬ 
tionally, given to said minor children by its officers, whether 
28 said officers claim to act by authority of Congress or not. 

The said Executive Committee are hereby directed to con¬ 
tract with said attorney or attorneys to pay as compensation for his 
or their services and expenses rendered and incurred in the prosecu¬ 
tion of the matters the subject of this resolution and to cover and 
include all services and expenses of any kind or character growing 
out of or incident to such prosecution, a sum equal to not exceeding 
fifteen per centum (15%) of the actual value of all property in 
lands and moneys saved to the real owners thereof. The payment 
of said fifteen per centum (15%) shall be contingent upon success 
and shall be in lull for, and in lieu of, all services and exj>enses of 
every description rendered and incurred in connection with the 
subject of this resolution. 

If deemed necessary, any contract, or contracts, made as pro¬ 
vided above, shall be presented to the President of the United 
States for his approval. 

Passed the Advisory Committee of Keetoowah Society this the 
16th day of August, 1906. 


N. J. REDBIRD, Clerk. 


LINCOLN ENGLAND, 

Chairman. 


Approved: 

RICHARD M. WOLFE, 
President, Keetoowah Society. 
DAVE MUSKRAT, 

1 st Vice President. 
JIM HILDEBRAND, 

2d Vice President , 
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Attest August 16th, 1906. 

FRANK J. BOUDINOT, 

English Secretary, Keetoowah Society, 

LEVI B. GRITTS, * 

Cherokee Secretary, Keetoowah Society. 

29 Tahlequah, Oklahoma, February Gth, 1911. 

I, Richard M. Wolfe. President of Keetoowah Society do hereby 
certify that the foregoing three pages of typewritten matter contain 
a true and complete copy of resolutions passed hv the Advisory Com¬ 
mittee of Keetoowah Society, and approved August 16, 1906. 

A\ itness my hand officially on the day and date above written. 
[seal.] RICH’D M. WOLFE, 

President, Keetoowah Society. 

30 Demurrer of Franklin MacVeagh. 

Filed February 14, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 29926. 

Levi B. Gritts et al. 
vs. 

Richard A. Ballinger, Secretary of the Interior, and Franklin 
MacVeagh, Secretary of the Treasury. 

Now comes the defendant, Franklin MacVeagh, Secretary of the 
Treasury, and showing to the Court that there is no equity in the 
bill of complaint, and that it does not appear from the averments 
thereof that the plaintiffs have any status, right, title or interest 
entitling them to the relief sought or to any relief whatsoever, and 
that it appears on the face of the said bill that this Court has no 
jurisdiction to grant the injunction prayed against this defendant, 
nor any jurisdiction over the subject-matter of the suit, does demur 
to said bill, and says that the same is bad in substance on the 
grounds, amongst others following: 

1. That it appears on the face of said bill that this suit is virtually 
and in effect a suit against the United States. 

2. That it appears on the face of said bill that this suit is a suit 
to procure an injunction against the United States, and as such 
not permitted by law nor within the jurisdiction of this Court. 

3. That it appears on the face of said bill that this defendant is 
attempted to be sued herein as the Secretary of the Treasury of the 

United States, who has charge of and control of certain funds 

31 and moneys in the Treasury of the United States, to which 
said funds and moneys the plaintiffs as individuals are not 

shown by the said bill to have any right, title or interest. 
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4. That it appears from the face of said bill that the plaintiffs 
have no right, title or interest in the unallotted land of the Cherokee 
nation or the funds in the Treasury of the United States of which 

the United States is a trustee for and on behalf of the Cherokee 
nation. 

5. 1 hat in the said bill of complaint, an injunction is sought 
against the defendants, to restrain them from carrying out the terms 
and provisions of an Act of Congress relating to the subject-matter 
of which Congress has plenary jurisdiction and i>ower. and con¬ 
cerning which the Courts have no jurisdiction to interfere. 

o. For other grounds. 


CLARENCE R. WILSON, 

Attorney of the United States in and 

for the Distriet of Columbia. 
REGINALD S. HUTDEKOPER, 
Asmtant Attorney of the United States 

in and for the District of Columbia. 


Filed February 15, 1911. 

In the Supreme Court of the District of Columbia. 
In Equity. No. 29926. 


Levi B. Gritts et al. 

v. 

Richard A. Ballinger. Secretary of the Interior, and Franklin 
Mac\ each, Secretary of the Treasury. 

Demurrer. 


Now comes the defendant, Richard A. Ballinger. Secretarv of the 
Interior, and showing to the Court that there is no equity in the bill 
of complaint, and that it does not appear from the averments thereof 
hat the plaintiffs have any status, right, title or interest entitling 
them to the relief sought or to any relief whatsoever, and that it an- 
pears on the face of the said bill that this Court has no jurisdiction 
to grant the injunction prayed against this defendant nor anv juris¬ 
diction over the subject-matter of the suit, does demur to said bill 

and says that the same is bad in substance, on the grounds, amongst 
others, following: H 

V. 1 n ^PPears on the face of said bill that this suit is virtually 
and in effect a suit against the United States. 

2. I hat it appears on the face of said bill that this suit is a suit to 
procure an injunction against the United States, and a. such not 
permitted by law nor within the jurisdiction of this Court. 

3. That it appears on the face of said bill that it is sought thereby 
to control and interfere with the exclusive power and authority of 
Congress and of the Secretary of the Interior in the execution of 
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laws enacted by Congress, in the control and disposition of 
33 the property of the Cherokee tribe or nation of Indians. 

4. That it appears on the face of said bill that the plain¬ 
tiffs have no right,title or interest in the lands of the Cherokee nation 
°r die funds in the Treasury of the United States of which the 
l nited States is a trustee for and on behalf of said Cherokee nation, 
as to entitle them or any of them to maintain this action. 

5. For other grounds. 

OSCAR LAWLER, 

Astft Attorney General, 

F. W. CLEMENTS, 

First Ass’t Attorney, 

C. EDW. WRIGHT, 

Assistant Attorney, 

Attorneys for the Secretary of the Interior. 

Service acknowledged Feb. 15, 1911. 

JNO. J. HEMPHILL, 

Per A. C. SCHUERMANN. 


34 Order. 

Filed March 22, 1911. 

Tn the Supreme Court of the District of Columbia. 

In Equity. No. 29926. 

Levi B. Gritts et ah, Plaintiffs, 
vs. 

Richard A. Balltnc.hr. Secretary of the Interior, and Franklin 
MaoVeagii, Secretarv of the Treasury. Defendants. 

t ^ ' 

In this cause, it appearing to the court that the defendants, Rich¬ 
ard A. Ballinger, has resigned his position as Secretary of the In¬ 
terior. and that Walter L. Fisher is his successor in office, upon 
motion of the attorneys for plaintiffs, and by consent of the attorneys 
of Walter L. Fisher. Secretary of the Interior, given in open court, 
it is this 22d day of March, 1911, ordered that, the said Walter L. 
Fisher, as Secretary of the Interior, be substituted in the place and 
stead of the said Richard A. Ballinger, and that this cause be main¬ 
tained by the plaintiffs against the said Walter L. Fisher, in his 
official position as Secretary of the Interior. 

WENDELL P. STAFFORD, Justice. 

The above order consented to 

OSCAR LAWLER, 

F. W. CLEMENTS, 

C. E. WRIGHT, ,, „ 

Attfys for Deft , 
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35 Filed May 10, 1911. 

In the Supreme Court of the District of Columbia. 

No. 29920. In Equity. 

Levi B. Gritts et. al., Plaintiffs, 

vs. 

Richard A. Ballinger, Secretary, et al.. Defendants. 

Opinion of the Court . 

This ease has been heard upon a demurrer to the bill, and will 
>0 disposed of without reference to any facts that have heen brought 
upon the record by the return to the rule to show cause why a tern- 
porary injunction should not be issued, or otherwise. The plaintiffs 
rest their case u|>on the rights which thev believe themselves to have 
acquired under and by virtue of the Act of Congress of July 1. 1902. 
32 St at. at Large. Chapter 1375. whereby thev conceive themselves 
to be vested individually with property rights in certain lands and 
funds formerly belonging to the Cherokee Nation. They seek an in¬ 
junction against the Secretary of the Interior to prevent him from 
disposing of such lands and against the Secretary of the Treasury to 
pre\ ent him from disposing of such funds. Said Secretaries are pro¬ 
ceeding and are about to proceed under a later Act of Congress to 
dispose of the said property to others, and the position of the plain¬ 
tiffs is that said latter act is unconstitutional and void if and in so 
far as it attempts to authorize such disposition. The plaintiffs bring 
this bill in their own behalf and in behalf of all others hav- 
do ing like interests. This in broad outline is the case presented 
by the bill, but it will be necessary to state the facts somewhat 
more particularly. 

Before the passage of the Act of 1902 the title to the property in 
question was vested in the Cherokee Nation for the common use and 
benefit of all its members, subject of course, to the paramount au¬ 
thority of Congress. Cherokee Trust Funds, 117 V. S. 288; Consti¬ 
tution of the Cherokee Nation, Art. 1 Sec. 2. The individual mem¬ 
bers of the nation had no property rights therein that could be en¬ 
forced by any legal proceedings. Cherokee Trust Funds, 117 U. S 
188. Stephens y. Cherokee Nation. 174 V. S. 445; Cherokee Nation v. 
Hitchcock, 187 V. S. 294; Cherokee Nation v. .Tournevcake, 155 U. S. 
19b. 1 be I nited States in such circumstances deals only with the 

tribe or nation, not with the individual Indian as vested with prop¬ 
erty rights. Blackfeather v. U. S. 190 l T . S. 368; Cherokee Trust 
Funds, 117 U. S. 288; Fleming v. McCurtain, 215 U. S. 56 The 
power of the United States to deal with the tribe or nation in re¬ 
spect of its tribal property cannot be questioned in the courts, the 
tnbe or nation having no right to sue the United States without 
its consent. Consequently the power of Congress in dealing with the 
tribe or nation in respect to its property is supreme and unlimited ex¬ 
cept by its own sense of justice and duty towards them. Lone 
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Wolf v. Hitchcock, 187 U. S. 553; Conley v. Ballinger, 216 U. S. 
84; Ligon v. Johnston 164 led. 6/0. Congress is not even bound to 
respect its own treaty stipulations with an Indian Tribe. If it dis- 
^ regards or breaks such a stipulation it cannot be called to ac- 
count therefor in the courts, and the constitutionality of its 
act cannot even be tested in the courts. The Cherokee 
Tobacco, 11 Wall. 616; Ward v. Race Horse, 163 U. S. 504; United 
States v. McBratney, 104 U. S. 621. 

Much was said in argument on behalf of the plaintiffs of the 
peculiar title bv which the Cherokee Nation held its lands, and it was 
argued that its title was better than that of other Indian tribes in 
view of the history of the acquisition of the title and the terms of the 
treaties and acts of Congress relating thereto. But no matter what 
the title was which the United States had bestowed upon the Chero¬ 
kee Nation in its political capacity, that title was not one that could 
be made the basis of an action in the courts against the United States 
or that could afford any standing ground upon which to contest the 
validity of an act of Congress dealing with the title. Thus much 
is clear from the cases alreadv cited. 


The Act of 1902 provided for an allotment of lands of the Cherokee 
Nation among the individual members of the nation. The Act was 
passed in response to a request from the nation. The stipulation in 
the treaty of 1866 had provided that u{>on such request the United 
States should at its own expense make such an allotment. But a re¬ 


quest was not necessary. Congress could have made the allotment 
without any request; and could have ended the political existence of 
the Cherokee Nation with or without its consent. It chose to act 
upon the request, but its power was not limited thereby. The Act. 
of 1902 provided that it should not be of any validity until it had 
been ratified at an election by the legal voters of the Cherokee 
Nation. Section 74. But this was a provision that might 
38 have been omitted without affecting the constitutionality of 
the Act. The Act was ratified by the Cherokee Nation in ac¬ 
cordance with this provision; but the constitutionality of the Act is 
to be tested without reference to this unnecessary provision. 

From the foregoing premises it necessarily follows that if the 
plaintiffs have any vested interest in the lands and funds in question 
it is purely by virtue of the Act of 1902 itself, and because Congress 
intended by that Act to vest them individually with the title to such 
lands and funds. To determine this question it will be necessary to 
examine the Act with some care. It provided first for an appraise¬ 
ment of the lands belonging to the Cherokee tribe of Indians in 
Indian ^ferrit . except certain lands that were reserved from allot¬ 
ment. Section 9. The appraisement was to be made by the Com¬ 
mission to the Five Civilized Tribes, under the direction of the Sec¬ 
retary of the Interior. Section 10. The Commission was to allot to 
each enrolled citizen of the tribe, land equal in value to one hundred 
and ten acres of the average allottable lands of the Nation, liberty 
being allowed to each allottee to make his selection so as to include 
his improvements. Section 11. Each citizen was to be allowed to 
designate out of his allotment a certain portion as a homestead, and 
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this homestead was to l>e inalienable for a certain —prior and non- 
( taxable and not liable lor debt' 5 contracted while so held bv 

him. Section 13. None of the lands allotted to citizens were 
to be encumbered, taken or sold for debt, or to he alienated 
before the expiration of live years. Section 14. After ninety days 
from the ratification of (he act it was to he unlawful for any member 
to enclose or hold possession of more lands in value than that of one 
hundred and ten acres of average allottable lands, and a breach of 
this provision was made a misdemeanor. Section 18. The roll was 
to he made up as of the first day of September 1902, and if any en¬ 
rolled person died subsequent to that date and before receiving his 
allotment, the lands to which he would have been entitled were to 
be allotted in his name and to descend to his heirs together with 
“his proportionate share of other tribal property.” Section 20. The 
Commission was to issue allotment certificates and these were to be 
conclusive evidence of the right of the allottee to the tract therein 
described, and the l nited Suites Indian agent, under the direction 
of the Secretary of the Interior, was to put him in possession of his 
allotment and remoxe others therefrom. Section 21. There were 
twenty-three distinct, reservations of lands. These were not to be 
allotted. Some of these were for town sites, others for cemeteries, 
others for school houses and churches, and still others were railroad 
lands. Section 24. Provision was made for the enrollment of citizens 
in order to determine the membership of the tril>e. The 

40 determinative day was to l»e September 1, 1902. All citizens 
living on that date were to be enrolled. Section 25. No child 

born thereafter was to be enrolled or be entitled to participate in the 
tribal property. Section 20. If any person so enrolled died prior to 
Scpteml)er 1. 1902 his right was to become extinguished and pass to 
the tribe in general. Section 31. If anv person on the roll should 
die after the first day of September 1902, the allotment was to be 
made in his name and descend to his heirs as before stated. Section 
20. No person not so enrolled was to participate in the distribution 
of the common property, and those who were enrolled were to par¬ 
ticipate “in the manner set forth in this act.” Section 31. The 
school fund was to be used under the direction of the Secretary of 
the Interior, and the moneys therefor were to be appropriated bv the 
Cherokee National Council. Sections 32 and 34. Lands taken for 
highways, except those laid along section lines were to lie paid for 
by the Cherokee Nation. Section 37. There was a provision for 
}>aymg occupants of improved lands that should be taken for town 
sites out of the funds of the tribe.—out of the funds arising from the 
town sites. Section 39. Persons in possession of town lots were to 
have the right to purchase on certain terms. Sections 41-43 

41 Other lots in town sites were to be sold under the direction of 
the Secretary of the Interior. Section-44-45. There were 

provisions f ( ir the payment of the committees of appraisement. Sec¬ 
tion 46. There were provisions for the location of cemeteries and the 
purchase thereof at the appraised value “for the benefit of the tribe *’ 
Section 49 I rovision was made for the purchase of various other lots 
to be paid for by the purchasers into the same fund. The Secretary 
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of the Interior w’as to furnish the principal chief with blank patents 
for all conveyances and when any citizen should receive his allot- 
ment the chief should execute and deliver to him ‘*a patent convey¬ 
ing all the right, title, and interest of the Cherokee Nation, and of 
all other citizens, in and to the lands embraced in his allotment 
certificates. ’ Section 58. All conveyances were to be approved by 
the Secretary of the Interior, and such approval was to “serve as a 
relinquishment to the grantee of all the right, title, and interest of 
the United States* in and to the lands embraced in his patent. ,, Sec¬ 
tion 59. Any allottee accepting such patent was to be “deemed to 
assent to the allotment and conveyance of all the lands of the tribe 
as provided in this Act, and to relinquish all his right, title and in¬ 
terest, to the same, except in the proceeds of lands reserved from 
allotment. Section GO. The patents were to be filed in the 

42 office of the Commission and there recorded. Section 62. 
It was provided that the tribal government should not con¬ 
tinue longer than March 4, 1906. Section 63. The collection of all 
revenues of the tribe was to be made by an officer under the direction 
of the Secretary of the Interior. Section 64. All things necessary to 
carry into effect the provisions of the Act, not otherwise specially 
provided for, were to be done under the direction of the Secretary of 
the Interior. Section 65. All funds of the tribe, including all 
moneys accruing under the provisions of the Act were to be paid out 
under the direction of said Secretary. Section 66. Said Secretary 
was to cause to be paid all just indebtedness of the tribe and all war- 

t)\ authority of law, such payment to be made from any 
funds in the United Suites Treasury belonging to the tribe, and to 
be made in full before any disposition of any funds belonging to 
the tribe. Section 67. 

As to certain lands in the vicinity of certain public institutions, 
provision was made for the appraisement of the improvements 
thereon and for the payment of the appraised value thereof into the 
Treasury of the United States, “to the credit of the Cherokee Na¬ 
tion. Section 71. The citizens receiving allotments were given cer¬ 
tain restricted rights to lease their lands, and it was provided that 
when cattle were grazed on lands not selected as allotments by 

43 citizens, the Secretary of the Interior shall collect from the 
owners of the cattle a grazing tax “for the benefit of the tribe.” 

Section 72. Any Act of Congress or treaty provision inconsistent 
with the Act, with one exception which does not concern us now T w r as 
declared to be of no further force. Section 73. The Act w T as not to 
take effect until ratified at an election by the Cherokee Nation as be¬ 
fore stated. Section 74. Finally, provision was made for the election 
and for proclaiming the result thereof and for certifying the result 
to the President of the United States. 

From this resume it w ill appear that the Act contemplated an allot¬ 
ment of all the lands of the nation outside of the reservations, each 
citizen to receive the equivalent of one hundred and ten acres of the 
average allottable lands. But inasmuch as the roll had not been 
made up at the time of the passage of the Act, it was impossible to 
know’ exactly the number of the citizens. The allotment of one 

4—2311a 
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hundred and ten acres must have been made in the belief that it 
would leave a safe margin so that each citizen might receive his 
allotment. No provision was made however for any further allot- 
ment of any lands that might remain after the allotment 
44 provided for by the Act. Some thirty-eight thousand Chero- 
kees were enrolled under this Act, and it turned out that 
there were several thousand acres of land outside the reservations 
that were not allotted and were not required for allotment in order to 
gi\e each enrolled Cherokee his one hundred and ten acres or the 
equivalent thereof. It is as to these surplus acres that the question 
arises so far as the question relates to lands. Where was the title 
to these surplus acres after the allotment was completed? Did it 
rest in the individuals whose names were on the roll as tenants in 
common, or did it rest in the Cherokee Nation for the benefit of 
all its citizens, who were, of course, as the law then stood, under 
th© Act ol 1902, the persons whose names were upon the roll? As 
to the funds, both those already in existence and those to be realized 
under the provision ol the Act, the question also arises whether 
they belonged to the individuals whose names were upon the roll 
or to the nation for the benefit of all its citizens. It will be noticed 
that the act relers to these lunds as belonging to “the tribe ” That 
appears in several sections of the Act. The only expression that 
might refer to the surplus acres is the phrase “other tribal prop- 

elt ^ ii 11 1 ^ l ctl01 , 1 which provides for the descent to the heirs of an 
enrolled Cherokee ol his “allotment . . . with his proportionate 
share of other tribal property” in case of his death sub- 
4.) sequent to the first day of September,—unless possibly we 
should treat the expression in section 31 as including the 
Mirplus acres. That section is the one which provides that no 
person whose name does not appear upon the roll shall be entitled 
o participate in the distribution of the common property of the 
Cherokee tribe. And that those whose names do appear thereon 
shall participate in the manner set forth in this Act.” But “the 
manner set forth in this Act” does not include any provision for 
dividing up the surplus acres. If Congress intended that the sur- 
plus fund* should be tribal property it is highly probable that it 
intended that the surplus acres should also beSribal propertv' To 
leave the ownership of several thousand acres in 38,000 individual 
owners, requiring the jotnder of all in any conveyance thereof Td 
entitling each to a partition m a court of equity, is a thing which 
it is not likely that Congress intended to do. Other legislation with 
respect to these lands must have been contemplated. Moreover 
the Act contemplates the continuance of the tribal government until’ 

„ rt U . r<1 fr^ : 1 ^’ ) , W ‘, ei1 , 11 "“^reasonably be expected that the prop¬ 
erty affairs of the tribe would be wound up, and by subsequenUicts 
Congress made clear its intention to keep the tribal'government alive 
until the property affairs were disposed of: for bv joint 
46 resolution of March 2, 1906, 34 Stat. at L. 822 it wafde- 
dared that the tribal government should be “continued in 
full force and effect for all purposes under existing laws until all 
property of such tribe or the proceeds thereof, shall be distributed 
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among the individual members.” And by act of April 26, 1906, 34 
Stat. at L., 148 Sec. 26, the tribal government was continued until 
“otherwise provided by law.” No question arises in this case touch¬ 
ing the right of the enrolled citizens to their several allotments of 
lands under the provisions of the act of 1902. For the purposes of 
this case their right in and to those allotments may well be taken as 
vested, and not to be affected by any subsequent legislation. The 
question here relates solely to the title to the surplus acres, as to 
which there is no provision for allotment under the Act of 1902, 
and to the funds that should remain after due administration thereof 
by the Secretary of the Interior. There is no express provision that 
the enrolled citizens shall be tenants in common, so to speak, of the 
surplus funds, but it was evidently contemplated by the Act that 
they would be entitled to a pro rata division of these by virtue of their 
citizenship. Section 31. Of course they would be so entitled if they 
remained the onlf citizens upon the roll. But as to all this prop¬ 
erty, both the surplus acres and the surplus funds, it is quite plain 
that the right of the enrolled citizens was by virtue of their 
4< citizenship. The title still rested in the Cherokee Nation 
whose existence was carefully and purposely continued until 
such time as an actual division should be made. 

But if it were not perfectly plain that Congress intended to retain 
its power of dealing with the tribe as such, and of disposing of its 
property as it believed the welfare of the tribe required, we should 
not be justified in adopting the opposite view. The court should 
indulge a strong presumption in favor of such a retention of power, 
for we are not lightly to conclude that Congress intended to abandon 
it. Plenary power over the tribes and their property has been exer¬ 
cised bv Congress from the beginning, restrained only bv its sense 
of moral obligation; and we should not be justified in holding that 
the power had been parted with, unless the Act made it perfectly 
plain that such was the intention of Congress. Wheeling and Bel¬ 
mont Bridtre Co. v. Wheeling Bridge Co., 138 U. S. 287: U. S. v. 
Herron, 20 Wall., 261; U. S. v. Rickert, 188 U. S. 432. 

We come now to the Acts of 1906 under which the defendants are 
proceeding. Several years having elapsed and the allotments hav¬ 
ing been made under the Act of 1902 and there remaining surplus 
lands and undistributed funds to a large amount, and there 
48 haying been born into the tribe more than five thousand 
children, it was considered by Congress that these children 
ought in justice to be enrolled and to receive allotments of land 
or funds in lieu of land, to equalize their condition with that of 
the members who had been enrolled as of the first day of September 
1902. The case is now being disposed of upon demurrer to the bill 
and consequently we do not consider the claim of the defendants 
that the Acts of 1906 were passed at the request of the Cherokee 
National Council. Tn the view we are taking of the law, that fact 
would be immaterial, but in any event, it cannot be considered in 
determining the sufficiencv of the bill, for it is not alleged in the 
bill. By the Act of April 26, 1906, 34 Stat. at L., chapter 1876, 
section 2. it was provided that for ninety days after the approval of 
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tiie Act applications should be received for enrollment of children 
who were minors living March 4, 1906, whose parents had been 
enrolled as members of the Cherokee tribe, or had application for 
enrollment pending at the approval of the Act, and that allotments 
should be made to children so enrolled. It further provided that if 
any citizen of the Cherokee tribe should fail to receive the full 
quantity of land to which he would he entitled under the allotment, 
lie should he paid out of any funds of the tribe a sum equal to 
twice the appraised value of the land thus deficient. The 
lb contention of the plaintiffs is that these provisions are un- 
constitutional and void, as depriving them of vested prop¬ 
erty rights under the act of 1902. The provision amounts to an 
enlargement of the definition of citizenship. The plaintiffs and 
the other citizens enrolled as of September 1, 1902, were declared by 
the Act of 1902 to he the citizens and all the citizens of the Cherokee 
Nation. Congress had undoubted power to make this declaration, 
to define who should be citizens, and to determine who were citizens 
in fact. Tt was a legislative power inherent in Congress by virtue of 
its supreme authority over the tribe and its property. The fact 
that certain property rights were attached to citizenship did not 
impair its power. Wallace v. Adams, 204 U. S. 415; Stephens v. 
Cherokee Nation. 174 U. S. 445. 

power was not exhausted by the exercise of it in 
1402. Congress still had authority to modify its definition of citizen¬ 
ship, or to change its method of determining who were citizens in 
fact. It was still dealing with the tribe, and until individual prop¬ 
erty rights had become vested, it had the power which all legislatures 
bene to filter «m<l amend the law. We have already pointed out the 
reasons which require us to hold that the enrolled citizens 
•>0 were not vested as individuals with property rights in the sur¬ 
plus acres and funds. If we are right in so holding, the onlv 
ground of complaint which the plaintiffs can have is that Congress 
ha> enlarged the roll of citizens and has thereby diminished their 
proportionate share* of tribal property. But tlieir right to tribal 
property by virtue of citizenship i* not a vested property right which 
they can enforce individually. Such a right is derivative, and de¬ 
pends upon the right of the tribe. Tt cannot be greater than the 
right of the tribe it*elf and that right is subject to the paramount 
authoritx <»f Congress. Haves v. Barringer. 168 Fed. 221 ; Conlev v. 
Ballinger, 16 l . S. 84. Fleming v. MeCurtain, 215 U S 56 

By Act of March 1. 1907. 84 Stat, at I, 1015. 1028 Congress at- 
to ,„it hona■ Willimn Brown and Levi B. Gritts on their own 
helm f andInn nehalf of all other Cherokee citizens having like inter- 
osts to institute suits in the Court of Claims to determine the va iditv 
>f the acts here in quest,on Such suits were brought and the m es. 

"on was determined by the Court of Claims in favor of the vahditv 
of the acts On appeal to (he Supreme Court of the United States it 

Court' 0 f Cl"' ' ' e A °'- t a ! ,c, "P' in K to confer jurisdiction on the 
m( of Claim.* \\a> ineffective as providing onlv for the decision 

of an abstract, moot, question: wherefore the opinion of the Court 
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~ t °/ ^ a * n,S ca . nno ^ ^ considered as a judicial decision. Never- 
ol wide**,, having examined the question independently, it is 
gratifying and reassuring to know that other minds'mipar- 
jaljy and thoroughly examining the same question, have arrived at 
the same conclusion. 44 Ct, of Claims, 137. 

If wc had been disposed to hold otherwise upon the principal ques- 
ion it would have been necessary to have considered other objections 
to the hill, hut as to these we express no opinion. 

I lio result is that the demurrer must he sustained and the bill 
*" j» fte< insufficient. The rule to show cause why a temporary in- 
.limctioM should not issue must he discharged and the restraining 
order heretofore issued must be dissolved. h 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 

52 Filed May 13, 1911. 

Tn the Supreme Court of the District of Columbia. 

No. 29926. Equity. 

Devi B. Oritts et al., Plaintiffs, 

vs, 

Richard A. Ballinger, Secretary of the Interior et al., Defendants. 

Decree. 

This cause came on to be heard on the original bill of comnlaint 
mid the demurrers of the defendants, and the complainants having 
asked leave to amend their bill, which was granted In own court 
and Inning filed their amendments to said bill, and the cause there¬ 
upon coining on to be heard upon the bill as amended and the ,t„_ 

as "amended^-in i*' 6 0ri .f" al , hil1 ' " hich "ere presented aiso to the bill 
as amended and considered in connect on therewith and the same 

inc lain day ot May. 1911. adjudged, ordered and decreed that the 
demurrers be. and they arc hereby, sustained, and the bill dismiss^ 

to theV' 0 it' 1 "#gment. and decree the complainants prav an appeal 
to the Court of Appeals of the District of Columbia which is*We 
and now allowed upon the complainants entering into a bond for 
costs in the sum of one hundred dollars. a bond for 

And upon application of complainants to continue in ef- 
fect the injunction heretofore granted, pending said appeal it 
is further adjudged, ordered and decreed that the slid in 
53 unction lie modified so that the defendant, the Secretary of ‘ 

I.,. A'ssr^rZ! £ r ^ ky ,’r ,n r'.r 

nr ronv.yina ... .HempHn. I. LrSly 

remaining unallotted under the act of Tulv 1 iomZ' ^ an 1 s 

>" *• w.« «HbS.“ g f i !“S 
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hereafter to come into the po*<ession of the Treasury of the United 
States to any born after September 1, 1902. It is further adjudged, 
ordered and decreed, that the said injunction heretofore granted be. 
and the same is hereby, in all other respects and for all other purposes 
dissolved. 

WENDELL P. STAFFORD, 

Associate ,h(Mice. 


Memorandum. 


May 27, 1911.—Bond on appeal approved and tiled. 


54 Direction* to Clerk for Preparation of Transcript of Record. 

Filed May 27, 1911. 

In the Supreme Court of the District of Columbia. 

No. Equity 2992(5. 

Levi B. Gritts et al. 
vs. 

Walter L. Fisher, Secretary, et al 

*.7 * 

The Clerk will please include in the record on appeal in this rase 
the following: 

1. Amended bill of complaint- and Exhibits thereto, filed Mav 17 
1911 as of May 13. 1911. 

-• Demurrer of defendant kranklin MaeVeagh, Secretary of the 
Treasury. 

t 

• >. Pomurrer of the defendant Richard A. Ballinger. Secretary of 
the Interior. 

4. Order substituting Walter L. Fisher, Secretary of the Interior. 

as defendant in place of Richard A. Ballinger, Secretary of the In¬ 
terior. 

’ ) ; Oourt sustaining defendants' demurrers to plain¬ 

tiffs amended bill and dismissing said bill. 
t>. A\ ritten opinion of the Court. 
i . 1 bis designation of record. 

3. Memo. Appeal bond filed. 

JOHN J. HEMPHILL. 

WM. IT. ROBESON. 

D. B. HENDERSON, 

C. C. CALHOUN, 

Attornei/* for Plaintiff*. 
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55 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
—, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 299*26 In Equity, wherein Levi 
B. Gritts, ct als. are Plaintiffs and Walter L. Fisher, Secretary of the 
Interior, et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District this 
1st day of June, 1911. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court, No. 
2311. Levi B. Gritts et al. appellants, vs. Walter L. Fisher, <fec,, et 
al. Court of Appeals, District of Columbia. Filed Jun- 1, 1911. 
Henry W. Hodges, clerk. 
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Levi B. Gritts et al., Appellants, 

vs. 

Walter L. Fisher, Secretary of the Interior, and Frank¬ 
lin MacVeagh, Secretary of the Treasury. 


Appeal From the Supreme Court of the District of 

Columbia. 


SUPPLEMENTAL BRIEF FOR THE SECRETARY 

OF THE INTERIOR. 


Change of Position by the Appellants. 

Appellants, for the first time, now contend that section 
2 of the act of April 26, 1906 (34 Stat., 137), as amended 
by the act of June 21, 1906 (34 Stat., 342), properly con¬ 
strued, does not authorize the Secretary of the Interior to 
enroll minor children born subsequent to September 1, 1902, 
and up to and living on March 4, 1906, but that it should 



be construed as directing the enrollment of minor children 
born prior to September 1, 1902: and in the event that the 
court should hold against them, then that the provision of 
the act of April 26, 1906. as amended by the act of June 
21, 1906, is unconstitutional for the reason that said pro¬ 
vision deprives appellants of vested property rights without 
due process of law. Xo such construction has ever been 
contended for bv appellants before. 

On January 23, 1907, appellants filed a bill in the Su¬ 
preme Court of the District of Columbia attacking the con¬ 
stitutionality of section 2 of the act of April 26.1906, supra . 
as amended by the act of June 21, 1906, supra, but_ 

(1) They did not insist that the acts properly construed 
would prevent the minor Cherokee children born up to and 
living on March 4, 1906, from being enrolled. 

(2) Lpon petition of the appellants, as shown by Sen¬ 

ate Document Xo. 234, 59th Congress, 2nd Session, being 
a memorial of the Cherokee Indians, signed by Frank T. 
Boudinot and Levi B. Gritts, two of the appellants herein, 
attacking the constitutionality of the above provisions re¬ 
quiring the enrollment of minor children, an amendment 
was added to the Indian appropriation bill approved March 
1, 1907 (34 Stat., 1015), authorizing appellants to institute 
their suit in the Court of Claims, with the right of appeal 
to the Supreme Court, “to determine the validity of any 
acts of Congress passed since the act of Julv 1. 1902, so 
far as the said acts, or any of them, attempt * * * to 

increase the number of persons entitled to share in the final 
distribution of lands and funds of the Cherokees beyond 
those enrolled for allotment as of September 1. 1902, as 
provided in the said act of July 1, 1902.” That this amend¬ 
ment was incorporated upon the petition of appellants is 
further shown by a reference to pages 37 to 46. Senate Re¬ 
port^ No. 5698, 59th Cong.. 2d Sess., dated Januarv 30. 
1907, being a report on the Indian appropriation bill’ then 
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pending, which afterwards became the act of March 1, 
1907. 

The statement of the managers on the part of the House 
attached to conference report on the Indian appropriation 
bill which afterwards became the act of March 1, 1907, 
supra , said: 

“The effect of the amendment adopted is to per¬ 
mit a test case to be brought to determine the consti¬ 
tutionality of the act adding to the rolls of the Chero¬ 
kee Nation children horn since the act of 1902 .” (Ital¬ 
ics ours.) 

It will be noticed that the validity of the acts were to be 
tested, and no fault was found with the construction placed 
upon them by the Department. 

(3) The decision of the Court of Claims (44 C. Cls., 
137), at page 151 recites the contention of appellants as 
follows: 

“The claimants’ contention is that by virtue of the 
citizenship of the Cherokees under the act of March 
3,1901, and the allotment act of July 1, 1902, those en¬ 
rolled under said act as of September 1, 1902, thereby 
acquired vested rights in and to all the common prop¬ 
erty of the Cherokee Nation, and having thereby ac¬ 
quired such vested rights it was not within the power 
of Congress to divest them thereof; that section 2 of 
said act of April 26, 1906, as amended, seeks to take 
the property of the claimants, citizens of the United 
States, without due process of law, and is therefore in 
violation of the fifth amendment to the Constitution 
of the United States.” 

They found no fault with the construction of the De¬ 
partment when they argued the case before the Court of 
Claims. 



(4) The decision of the Supreme Court in the case of 
Muskrat and Dick vs. The United States (219 U. S., 346), 
appealed from the Court of Claims, shows that only the 
constitutional validity of the acts of Congress of April 26, 
1906, as amended by the act of June 21, 1906, was called in 
question by the appellants. 

(5) Exhibit “B” to plaintiffs’ bill (Record, p. 17), shows 
that the construction by the Keetoonah Society, under 
whose alleged employment this bill was filed, was to the con¬ 
trary : 

“Whereas, by acts of the Congress of the United 
States, approved on the 26th day of April, 1906, and 
June 21st, 1906, respectively, several millions of dol¬ 
lars worth of lands and moneys, belonging to recog¬ 
nized citizens of the Cherokee Nation, are directed to be 
taken from the property owuers thereof, without their 
consent,' and distributed among about 5,500 minor 
children, described in said acts of Congress. * * *” 

(6) The contention of the appellants before Mr. Justice 
Stafford was not that the acts w ? ere erroneouslv construed, 
but as stated by Mr. Justice Stafford in his opinion: 

“The contention of the plaintiffs is that these pro¬ 
visions are unconstitutional and void, as depriving 
them of vested property rights under the act of 1902.” 

In reply to the new’ position taken by appellants as to 
the construction that should be placed upon the above pro¬ 
visions, the attention of the court is invited: 

(1) To the language of section 2 of the act of April 26, 
1906, supra, which in unambiguous language provides: 

“That for ninety days after approval hereof appli¬ 
cations shall be received for enrollment of children 
who were minors living on March fourth, nineteen 
hundred and six, whose parents have been enrolled as 
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members of the Choctaw, Chickasaw, Cherokee, or 
Creek tribes, or have applications for enrollment pend¬ 
ing at the approval hereof, and for the purpose of en¬ 
rollment under this section illegitimate children shall 
take the status of their mother, and allotments shall 
be made to children so enrolled.” 

It will be noticed that the children were to be living on 
March 4, 1906, and “allotments shall be made to children 
so enrolled.” In other words, they were to be enrolled for 
the purpose of allotment. They were to be members of the 
tribe the same as those previously enrolled. 

(2) Mr. Curtis on page 1242 of the Congressional Rec¬ 
ord, Vol. 40, Part 2, said with reference to the bill of which 
section 2 under consideration was a part: 

“The Commissioner of Indian Affairs, the Secre¬ 
tary of the Interior, and the Dawes Commission, and 
the committee appointed by the Secretary of the In¬ 
terior have carefully gone over the bill; in fact pre¬ 
pared most of its provisions. It can be called a “Depart¬ 
ment’ bill.” 

In the case of United States vs. Moore (95 U. S., 763), 
the court said: 

“The construction given to a statute by those 
charged with the duty of executing it * * * ought 

not to be overruled without cogent reasons. * * * 

The officers concerned are usually able men, and mas¬ 
ters of the subject. Not unfrequently they are the 
draftsmen of the laws they are afterwards called upon 
to interpret.” 

(3) We have already shown in our brief that as said 
section 2 of the act of April 26, 1906, supra, was pre¬ 
pared by the Department, introduced into and passed the 
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House, it provided for the enrollment of minor children 
lving on March 4, 1905. (See Congressional Record. Vol 
40, Part 2. 59th Cong.. 1st Sess., p. 1247.) The bill was 
amended m the Senate by striking out the Seminole tribe 
and changing 1905 to 1906. and this was amendment No. 

’ e statement of tlle managers on the part of the 
House J. S. Sherman, Charles Curtis and J. H. Stephens, 
attached to the conference report upon the bill of which 

section 2 was a part (H. R. 5976), explaining amendment 
1^0. 4, states: 


‘Amendment No. 4 requires the enrollment of chil- 

2347, S*h"C^rSes's.) 1906 ” (S ~ No ' 

It would seem that further argument was unnecessary 
(4) A full history of the action of the representatives of 
the Cherokee Nation, as instructed by the Cherokee Na¬ 
tional Council, in petitioning for the enrollment of minor 
children born up to March 4. 1906. will be found in the de- 
cision of the Court of Claims in the case of Muskrat et a! 
vs. The Tinted States (44 C. Cls., 137). 

O) The Chickasaw Nation also memorialized Congress 
or the enrollment and allotment of land to the minor chil¬ 
dren of citizens by blood of the Choctaw and Chickasaw 
Nations born since March 4. 1905, and up to and includ¬ 
ing . arch 4. 1906, as shown by a memorial submitted to 
ongress in a letter from the Secretary of the Interior on 

January 31. 1906. (See Document No. 455. H. R„ 59th 
Cong., 1st Sess.) 

Attention is invited to the letter of the Secretary of the 
Interior and to the letter of the Commissioner of Indian 
Affairs for the reason that both refer to the pending bill 
H. R. 5976. which afterwards became the act of April 26, 

. and clearly shows that their construction of the bill 
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which if enacted would provide for the enrollment of minor 
children born up to March 4, 1905, and that allotments 
should be made to children so enrolled. The bill was amend¬ 
ed in the Senate so as to bring the date up to March 4, 1906. 
This document for easy reference is attached hereto as 
Appendix “A” 

(6) The Supreme Court in the case of Muskrat and Dick 
vs. The United States, appealed from the Court of Claims 
(219 U. S., 346), in construing the effect of the acts passed 
subsequent to July 1, 1902, being section 2 of the act of 
April 26, 1906, as amended, held: 

“The acts subsequent to that of July 1, 1902, have 
the effect to increase the number of citizens entitled to 
participate in the division of the Cherokee lands and 
funds, by permitting the enrollment of children who 
were minors living on March 4, 1906, whose parents 
had theretofore been enrolled as members of the Chero¬ 
kee tribe, or had applications pending for that pur- 
pose. ,, 

Appellants have heretofore contended that section 2 of 
the act of April 26, 1906, was not intended to apply to 
the Cherokees for the reason that the 2d proviso of the 
act contained the following: 

“That nothing herein should be construed so as to 
hereafter permit any person to file an application for 
enrollment in any tribe where the date for filing ap¬ 
plication has been fixed by agreement between said 
tribe and the United States.” 

But we have already invited the attention of the court 
to the fact that there were agreements with all the other 
tribes, as well as the Cherokees, and that it was not the pur¬ 
pose of this provision to prevent the enrollment of minor 
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children, but to affect the applications of adults contained 
in other provisions of the bill; and our contention in this 
particular is sustained by the report of the Senate Commit¬ 
tee on Indian Affairs, reporting upon the amendatory pro¬ 
vision repealing the above proviso in the bill which after¬ 
wards became the act of June 21, 1906, supra. Explaining 
this amendment the Senate Committee on Indian Affairs 
(see Sen. Rep. No. 2561, 59th Cong., 1st Sess.. p. 27, 
dated April 13, 1906), through Senator Clapp, said: 

“Application for Enrollment.—It was found in con¬ 
ference on the Five Civilized Tribes bill that the pro¬ 
viso herein inserted was in conflict with the provisions 
of section 2 of that bill extending the time for enroll¬ 
ment of children, but the conferees were unable to ad¬ 
just it to the balance of the section, not being the sub¬ 
ject of conference, consequently it was inserted here.” 

It will be observed, therefore, that this amendment re¬ 
pealing the above proviso to section 2 of the act of April 
26, 1906, was reported to the Senate on April 13, 1906, and 
the Congressional Record (Vol. 40. Pt. 2, p. 5305) shows 
that this amendment passed the Senate on April 16, 1906, 
or ten days before said act of April 26, 1906, became a law. 
This show r s that it w r as clearly the intention of Congress to 
provide for the enrollment of the minor children in all four 
of the Five Civilized Tribes. 
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Previous Contention of Appellants Restated. 

Heretofore appellants contended: 

(1) That the act of July 1, 1902, dissolved the Cherokee 
tribe. The Supreme Court in the Marchie Tiger case, de¬ 
cided May 15, 1911, held: 

“Sec. 28 of the act provides for the continuance of 
the tribal governments of the Choctaw, Chickasaw, 
Cherokee, Creek, and Seminole tribes or nations, but 
places certain restrictions upon their right of legisla¬ 
tion, making the same subject to the approval of the 
President of the United States.” 

In the opinion the court also held: 

“He (Marchie Tiger) was still a ward of the nation 
* * * and a member of the existing Creek Nation .” 

(Italics ours.) 

(2) That inasmuch as the act of March 3, 1901 (31 
Stat., 1447), made the citizens of the Five Civilized Tribes 
also citizens of the United States, that it deprived Congress 
of the plenary power theretofore exercised over the tribal 
property of the Cherokee Nation. The court in the Marchie 
Tiger case, supra , held that making the Indians citizens of 
the United States did not condition the power of the Gov¬ 
ernment over them or their tribal property; that they were 
still wards of the Government and subject to the plenary 
control by Congress. 

(3) They insisted that the Cherokees held their lands by 
a different title from which lands are held by other tribal 
Indians. The court in the Marchie Tiger case, supra, was 
dealing with the lands belonging to the Creek Tribe of In¬ 
dians, and they held their lands by the same kind of title 
as the Cherokees; and the court made no distinction between 
the power of Congress over the Creek Tribe of Indians and 
their lands and other tribal Indians. 




(4) The only other question that has been insisted upon 
was that those Cherokees enrolled under the act of July 1, 
1902, had a vested property right in and to the surplus 
lands and moneys remaining after allotments had been 
made to them. We insist that they have been overruled in 
this contention in the following cases: 

Wallace vs. Adams (143 Fed. Rep., 716) ; 

Wallace vs. Adams (204 U. S., 415); 

Ligon vs. Johnston (164 Fed. Rep., 670). 

Hayes vs. Barringer (168 Fed. Rep., 221) ; 

Stephens vs. Cherokee Nation (174 U. S., 445); 

Cherokee Nation vs. Hitchcock (187 U. S., 294); 
and 

Conley vs. Ballinger (216 U. S., 84). 

Charles W. Cobb, 

Assistant Attorney-General. 

F. W. Clements, 

First Assistant Attorney. 

C. Edw. Wright, 

Assistant Attorney. 
For Walter L. Fisher, * 
Secretary of the Interior. 

William W. Hastings, 

National Attorney for the Cherokee Nation 
as Amicus Curiae. 
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EXHIBIT “A.” 


House of Representatives. 

59th Congress, 

1st Session. 


Document 
No. 455. 


Enrollment of Children of Chickasaw and Choc¬ 
taw Parents. 


LETTER 

FROM 

THE SECRETARY OF THE INTERIOR. 

TRANSMITTING 

A Memorial of the Chickasaw Legislature Relative to the 
Enrollment of Children of Chickasaw and Choctaw 
Parents; Also Papers Relating to New-Born Children 
of Citizens of the Five Civilized Tribes. 


January 31, 1906.—Referred to the Committee on Indian 
Affairs and ordered to be printed. 


Secretary's Office, 
Department of the Interior, 
Washington, D. C., January 31, 1906. 

Sir: I have the honor to transmit herewith, for such ac¬ 
tion as is deemed proper, a copy of a memorial to Congress 
of the Chickasaw legislature, approved by the governor of 
the nation November 23, 1905, relative to the enrollment of 
children born to duly recognized citizens by blood of the 





Choctaw and Chickasaw nations since March 4, 1905: also 
a copy of Indian Office letter of January 24, 1906, submit¬ 
ting the memorial to the Department, in which attention is 
caHed to a portion prepared in this Department, of H. R. 
59/6, relative to new-born children of citizens of the Five 
Civilized Tribes, and which fixes March 4. 1905, as the 

date after which no child born to such citizens shall be en¬ 
rolled. 

Respectfully, E. A. Hitchcock, 

Secretary. 

The Speaker of the House of Representatives. 

Department of the Interior, 

Office of Indian Affairs 
Washington, January 24, 1906. 

Sir: There is inclosed a report from Inspector Wright, 
dated January 11, I ( ^i4. transmitting a memorial of the 
legislature of the Chickasaw Nation, approved bv the gover¬ 
nor on November 23, 1005, entitled “A memorial relative 
the enrollment of children born to duly recognized citizens 
by blood of the Choctaw and Chickasaw nations since 
March 4, 1905.” 

The memorial is as follows: 

“W hereas there will be a great number of acres of 
land unallotted in the Chocktaw and Chickasaw nations 
after all of the regularly enrolled citizens of said na¬ 
tions have taken their allotments, which residue lands, 
under existing laws and treaties, will be sold and the 
proceeds distributed per capita among the citizens of 
the said two nations; and 

“WTiereas the Chickasaw people believe that all chil¬ 
dren born to duly recognized citizens by blood of the 
Choctaw and Chickasaw nations since the 4th day of 
March, 1905, and up to and including the 4th day of 
March, 1906, are members of the tribes and should be 
permitted to participate in the distribution of the lands 
belonging to the tribes: 





“Therefore, we, the members of the senate and the 
house of representatives of the Chickasaw Nation in 
legislature assembled, respectfully request the Congress 
of the United States, at an early date, to enact suitable 
laws directing the Commissioner to the Five Civilized 
Tribes to enroll all children born to duly recognized 
citizens by blood of the Choctaw and Chickasaw na¬ 
tions since the 4th day of March, 1905, and up to and 
including the 4th day of March, 1906, or up to the ex¬ 
piration of the Choctaw and Chickasaw governments, 
and for this alone; further, that such children be per¬ 
mitted to take in allotment, of the residue lands, land 
equal in value to three hundred and twenty acres of 
average allottable land of the said nations; and that 
they be permitted to participate equally with the other 
members of the tribes in the final distribution of the 
funds belonging to said tribes.” 

Inspector Wright says that the memorial does not seem 
to require Executive action; that he understands the sub¬ 
ject has received departmental consideration, and that prop¬ 
er legislation has been recommended to Congress. He sug¬ 
gests that the memorial be transmitted to Congress with 
such recommendation as the Department may consider 
proper, and that the tribal authorities of the Chickasaw 
Nation be so advised. 

Section 2 of H. R. 5976, entitled “A bill to provide for 
the final disposition of the affairs of the Five Civilized 
Tribes in the Indian Territory, and for other purposes,” 
provides that— 

“For ninety days after approval hereof applications 
may be received for enrollment of children who were 
minors living March fourth, nineteen hundred and five, 
whose parents have been enrolled in the Choctaw, 
Chickasaw', Cherokee, Creek, or Seminole tribes, or 
have applications for enrollment pending at the ap¬ 
proval hereof,” 




and declares that allotments shall be made “to children so 
enrolled.” 

The act of March 3, 1905 (33 Stats., 1048), authorized 
the Commission to the Five Civilezed Tribes for sixty days 
after the date of the approval thereof to receive and con¬ 
sider applications for enrollment of infant children born 
subsequent to September 25, 1902, and prior to March 4, 
1905, and who were living on said latter date,” to citizens 
by blood of the Choctaw and Chickasaw tribes whose en¬ 
rollment had been approved by the Department prior to 
the date of the approval of the act, and to enroll and make 
allotments to such children, and I assume that the framers 
of H. R. 5976 adopted March 4, 1905, as the date after 
which no children born to recognized and enrolled citizens 
of the Choctaw and Chickasaw nations should be enrolled 
because Congress had fixed that as the date. 

The memorial does not seem to require Executive action, 
and it is respectfully submitted. 

Very respectfully, C. F. Larrabee, 

Acting Commissioner. 

The Secretary of the Interior. 




IS 


“A memorial relative to the enrollment of children horn 
to duly recognized citizens by blood of the Choc - 
taiv and Chickasazv nations since March 4, 1905. 

“Whereas there will be a great number of acres of 
land unallotted in the Choctaw and Chickasaw nations 
after all of the regularly enrolled citizens of said na¬ 
tions have taken their allotments, which residue lands, 
under existing laws and treaties, will be sold and the 
proceeds distributed per capita among the citizens of 
the said two- nations; and 

“Whereas the Chickasaw people believe that all chil¬ 
dren born to duly recognized citizens by blood of the 
Choctaw and Chickasaw nations, since the 4th day of 
March, 1905, and up to and including the 4th day of 
March, 1906, are members of the tribes and should 
be permitted to participate in the distribution of the 
lands belonging to the tribes. 

“Therefore, we, the members of the Senate and the 
House of Representatives of the Chickasaw Nation in 
legislature assembled, respectfully request the Congress 
of the United States, at an early date, to enact suitable 
laws directing the commissioner to the Five Civilized 
Tribes to enroll all children born to duly recognized 
citizens by blood of the Choctaw and Chickasaw na¬ 
tions since the 4th day of March, 1905, and up to and 
including the 4th day of March, 1906, or up to the 
expiration of the Choctaw and Chickasaw govern¬ 
ments, and for this alone; further, that such children 
be permitted to take in allotment, of the residue lands, 
land equal in value to 320 acres of average allotable 
land of the said nations; and that they be permitted to 
participate equally with the other members of the tribes 
in the final distribution of the funds belonging to said 
tribes. 

“Recommended by G. V. Young. 

“Passed the house this 23d day of November, 1905. 

“C. H. Brown, Speaker. 

“F. O. Smith, Clerk pro tempore. 

“Passed the senate this 23d day of November, 1905. 

“M. V. Cheadle, President. 

“O. D. White, Secretary. 

“Approved this 23d day of November, 1905. 

“D. H. Johnston, Governor” 


